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NOTICE OF DECISION

Case # VAR-7-09-1085
Date of Hearing:   August 25, 2009
Date of Filing:  September 8, 2009
The Zoning Board of Appeals (“ZBA”) of the Town of Dedham, Massachusetts held a public hearing on August 25, 2009, at 7:00 p.m., in the Town Office Building, Bryant Street, Dedham, MA.  Present were members of the ZBA, James F. McGrail, Esq., Chairman, Robert Smith, Gregory Jacobsen, and Scott Steeves.  In the absence of a member, the Chairman appointed associate member Patrick Maguire to sit on this hearing.  This hearing and meeting of the ZBA was duly advertised in accordance with the requirements of MGL Chapter 40A, Section 11.

At 7:45 p.m. the Chairman called for the hearing on the appeal of Dedham Real Estate Development LLC, to be allowed a waiver from the Dedham Sign Code for replacement of an existing free-standing sign with an area of 120 square feet instead of the maximum 120 square feet and a front setback of 3.5 feet instead of the required 25 feet.  Property is located at 780-800 Providence Highway in a Highway Business (HB) Zoning District.  Dedham Sign Code Sections 8., 11, and Table 2.

Applicant was represented by Peter A. Zahka, II, Esq., 12 School Street, Dedham, MA.  Attorney Zahka submitted a 4-page Memorandum together with various plans and drawings of the subject property and the proposed free-standing sign.  Also present on behalf of Applicant was David Spiegel, principal of the Applicant.  The transcript from the hearing is the primary source of evidence and is incorporated herein by reference. 

The subject property contains approximately 56,025 square feet of land and has over 200 feet of frontage on Providence Highway.  Currently, the subject property is occupied by an approximately 4,600 square foot building with a drive-through facility formerly occupied by Krispy Kreme.  In 2003 (See, ZBA Decision No. 03-29) the ZBA granted relief or waivers to Krispy Kreme for a free-standing sign with an area of 120.54 square feet (instead of the maximum 100 square feet) and front setback of 3.5 feet (instead of the minimum 25 feet).  The building is currently vacant and Applicant proposes to lease the same to two new tenants (one of which will be the Vitamin Shoppe).  To accommodate these two new tenants Applicant proposes to replace the existing free standing sign with the same area and in the same place (i.e., with the same front setback).
The ZBA is authorized and empowered to grant relief or waivers from the provisions of the Dedham Sign Code pursuant to Section 11.c. of the Dedham Sign Code.  This provision sets forth both procedural and substantive requirements for the grant of such waivers or relief.  Applicant indicates that it has satisfied these requirements.

As required by Section 11.c of the Dedham Sign Code, Applicant submitted scaled drawings of the proposed sign as well as a description of the proposed relief or waiver to the Design Review Advisory Board (DRAB).  Subsequently, Applicant appeared before DRAB on June 2, 2009, to discuss the proposal.  At this meeting, the Applicant presented a simple re-facing of the pylon sign (which Applicant had the right to do without the necessity of any relief or waivers).  However, in a letter dated June 8, 2009, DRAB recommended that the existing “pylon sign be squared off to make more regular in shape and better accommodate the oval logo” (of the Vitamin Shoppe).  In response, Applicant redesigned the pylon sign as recommended by DRAB.  On July 13, 2009, (after review of the redesigned pylon sign) DRAB issued a letter recommending approve the application for the requested relief or waivers for the pylon sign.  As further required under Section 11.c, Applicant has provided DRAB with a copy of the application to the ZBA.

Said Section 11.c provides that the ZBA may grant relief or waivers from the provisions of the Dedham Sign Code if the same “are warranted owing to any circumstances including . . . (a) that literal compliance with the provisions . . . is not practical or is unfeasible or (b) that such relief or waivers are recommended by the Design Review Advisory Board.”  In the letter of July 13, 2009, DRAB recommended approval of Applicant’s requested relief or waivers.  As stated above, the redesign of the pylon sign was actually as a result of Applicant positively responding to DRAB’s initial review comments (of the re-facing of the existing sign). 
In addition, Applicant submits that the ZBA may find that the requested relief or waivers is warranted because literal compliance with the provisions of the Sign Code is not practical or is unfeasible.  Literal compliance with the front setback requirement is impossible due to the location of the building. Applicant also claims that if the sign is moved back it will be partially shielded from Providence Highway by adjoining signs.  Relative to the sign area, Applicant notes that this is a multi-tenanted building (as opposed to a single building with a single tenant) and that the Sign Code does not distinguish between multi-tenanted buildings and single tenanted buildings (which are both allowed the same sign area).  Applicant is concerned that any reduction in size will not allow each respective tenant to have a readily visible sign for travelers on Providence Highway and would make the sign much smaller than signs on adjacent properties.  Applicant also notes that it has the right to re-face and use the existing sign and that the tenants would prefer to do so instead of reducing the size of the sign.

Applicant further indicates that the “desired relief may be granted without substantial detriment to the public good and without nullifying or substantially derogatory from the intent or purpose of the by-law”.  The proposed pylon sign is consistent with the relief granted in ZBA Decision No. 03-29 but will allow for a better shaped sign.  It is submitted that relief or waivers will allow the sign to be better seen by the traveling public and will assist in travelers locating the business.  It is also submitted that the requested relief or waivers are consistent with the purposes of the Sign Code as set forth in Section 1 of the Sign Code.

Upon motion being duly made and seconded, the ZBA voted 4-1 (Member Maguire voting in the negative) to grant the requested waivers and relief from the provisions of the Dedham Sign Code to allow the existing free-standing sign to be replaced with a new free-standing sign with an area of 120 square feet and a front setback of 3.5 feet.  In granting this relief, the ZBA finds (1) that Applicant has satisfied the procedural requirements set forth in the Dedham Sign Code, (2) that the relief is recommended by DRAB and that literal compliance with the provisions of the Sign Code is not practical or is unfeasible, and (3) that the same may be granted without substantial detriment to the public good and without nullifying or substantially derogating from the intent or purpose of the Sign Code.
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