
BOARD OF APPEALS
                                                                                                                    VAR-5-9-1045
The Zoning Board of Appeals (ZBA) of the Town of Dedham, Mass. held a public hearing on January 27, 2009 in the Town Office Building, Bryant Street, Dedham.  Present were members of the ZBA, John F. Kearney, Esq. Chairman, Robert Smith, Clerk and James McGrail, Esq.  In the absence of members Greg Jacobsen and Scott Steeves, the Chairman appointed Associate members JH Rumpp and Patrick Maguire to sit in their places.  Nine hearings were duly advertised for this meeting of the ZBA in accordance with the requirements of MGL Chapter 40A, Section 11.

The Chairman called for the 8:25 PM hearing on the appeal of Frank Judge and Maria Kurkowski Judge (Applicants) to be allowed  (1) a special permit to change a non-conforming use (commercial garage) to a single residential unit (2) a special permit to extend, reconstruct, alter and change a nonconforming structure by the addition of a second floor and roof and the construction of a covered connecting walkway to the existing residential structure and a  dimensional variance for side-yard and rear yard setbacks to construct a second floor and roof on the existing structure.  Property is located at 4-6 Spruce Street in a Single Residence B Zoning District.  Zoning By-Law Section 3.32, 3.33, 3.34 and 4.1, Table 2 (MGL Chapter 40A Section 9 and 10.
Applicants were represented by Kevin Hampe, Esq. 411 Washington St. Dedham.   Applicant Frank Judge was also in attendance.
The 2 page minutes from the hearing is the primary source of evidence and is incorporated herein by reference.
Applicants were granted a hearing on October 21, 2008 on the same matter. After the hearing it came to the attention of the ZBA and Applicant’s counsel that there appeared to be incomplete notification to abutters and neighbors. The ZBA allowed the Applicant to withdraw without prejudice and to reapply.

This hearing resulted from the re-application.

The subject property has been the subject of prior hearings in 2005 and 2007. In 2005 the ZBA granted a special permit to change a commercial use to a residential use and in 2007 a special permit was granted to add two dormers to the main structure. In October 2007 the structure was converted to a phased condominium. There are four condominium units in the structure.
The property contains an accessory building which has been used in the past for commercial storage.  The accessory structure is shown on a plan dated 10/29/07 drawn by C. W. Garvey as a “Carriage House”.  The plan was submitted with the application. The structure directly abuts the lot owned by Mr. Peter Reynolds and a portion of the structure appears to be on the property line. The lot is an irregularly shaped 17, 129 sq. ft. lot.
Mr. Hampe submitted a memorandum in support of the Applicant’s request for relief.
Applicant desires to add a second story to the accessory structure to be used as a fifth condominium unit comprising a kitchen, family room, dining room and bath on the first floor and two bedrooms and a bath on the second floor. The accessory structure would be attached to the main structure by a covered walkway (the necessity of this is that one cannot have two separate residential structures on the same lot.). Two off street parking spaces will be provided.

The zoning by law allows the ZBA to grant the special permits requested and the dimensional variance.

Applicants argue that the granting of the relief will (1) eliminate the commercial non-conforming grandfathered use of the accessory structure and (2) since the subject property is located in a residential zone the use will be in keeping with neighboring properties and will be more aesthetic. Several photos of the accessory building and house were submitted.
Applicants reside at 7 Willow Street, Dedham.

Several area residents and abutters spoke at the hearing

Fred Civian 24 Spruce St. provided a history of the property. He is not in favor of the proposal since he is concerned with the scale and density of the use.

Kara Tierney, 14 Spruce Street and an abutter indicated she has a problem with density on the lot and its impact on the surrounding neighborhood. She was not in favor.
Jessica Porter, 4 Willow St. echoed the concerns of Fred Civian and Kara Tierney. She was not in favor.

Peter Reynolds, the abutter most affected by the proposal was concerned that the right to enjoyment of his property would be affected since the second story would be intrusive in his back yard. Mr. Reynolds presented several photos to the ZBA that depicted his view of the accessory structure and asked the ZBA to visualize a second story. He was clearly opposed.

On a motion made and duly seconded the ZBA voted unanimously to deny the requests for the two special permits and the dimensional variances.

The ZBA felt that Applicant did not carry the burden of proof required by MGL Chapter 40 A Section 10 for the dimensional variances. There appears to be no substantial hardship to 
Applicant by denying the relief especially since Applicant has a structure with four condominium units in it on the lot. By adding to the density on the lot there appears to be detriment to the public good and by approving the relief there would be derogation in the intent or purpose of Section 4.1.
The special permits were denied since the ZBA felt that by approval it would be substantially more detrimental to the abutting property owner (Mr. Reynolds) and the entire neighborhood.  Due to the location of the accessory structure any major reconstruction would have significant effects on Mr. Reynolds’ property.

Applicant has twenty days from the date of filing of this adverse decision with the Dedham Town Clerk to appeal it to a court of competent jurisdiction.
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