
NOTICE OF DECISION

Case # VAR-11-09-1148
Applicant:  New Cingular Wireless PCS, LLC (“AT&T”)
Address:  8 Industrial Way, Dedham, Massachusetts

Date of Hearing: January 20, 2010 and February 17, 2010
Date of Filing:   April 6, 2010
The Zoning Board of Appeals (“ZBA”) of the Town of Dedham, Massachusetts held a public hearing on Wednesday, January 20, 2010 and Wednesday, February 17, 2010, at 7:10 p.m., in the Town Office Building, Bryant Street, Dedham, MA. Present at both hearings were members of the ZBA, James F. McGrail, Esq., Chairman, J. Gregory Jacobsen, Scott M. Steeves, E. Patrick Maguire, and Jessica Porter, alternate.  Chairman McGrail recused himself from hearing testimony or deliberating on the application of New Cingular Wireless PCS, LLC (“AT&T”).  The hearings and meetings of the ZBA were duly advertised in accordance with the requirements of MGL Chapter 40A, Section 11.

At 7:05 p.m. on Wednesday, January 20, 2010, Mr. Jacobsen called for the hearing on the appeal of New Cingular Wireless PCS, LLC (“AT&T”) (hereinafter the “Applicant”) to be granted a special permit to install a Wireless Communications Link on an existing smokestack on property located at 8 Industrial Way (Map 144, Parcel 3) (the “Property”).  The Property is located in the Limited Manufacturing (“LM”) zoning district and the Wireless Communications Services Overlay District.  
The Applicant was represented by Elizabeth F. Mason, Esq. of Anderson & Kreiger LLP.  The Applicant presented various materials in support of its special permit application, including without limitation: (1) Plans prepared by Dewberry-Goodkind, Inc. dated December 8, 2009; (2) a supporting statement and Tables of Compliance with By-Law §§ 8.3 and 9.3; (3) a Radio Frequency (“RF”) Report and RF propagation maps; (4) Photo Simulations of the proposed Facility; (5) a Structural Report; and (5) a Radio Frequency – Electromagnetic Energy Compliance Report.  At the January 20, 2010 hearing, Ms. Mason had with her Joshua Delman of Centerline Communications LLC, a site acquisition consultant for the Applicant.
The sixteen-page transcript from the January 20, 2010 hearing and the eight-page transcript from the February 17, 2010 hearing are the primary source of evidence and are incorporated herein by reference. 

The Applicant proposes to co-locate and to operate a Wireless Communications Link (the “Facility”) on and next to the 145’± above ground level (“AGL”) Smokestack on the Property (the “Smokestack”).  The Applicant proposes to install up to twelve (12) wireless communications antennas at an antenna centerline height of 131’± AGL, and one (1) GPS antenna at an antenna centerline height of 25’± AGL, on the Smokestack.  The antennas will be mounted in three (3) separate sectors of four (4) antennas per sector on the Smokestack.  The antennas will be connected via co-axial cabling that will be run down the exterior of the Smokestack to the Applicant’s proposed ground-based communications equipment shelter, and other associated ground equipment, in an equipment compound area that is to be located at the base of the Smokestack immediately adjacent to the building on the Property, and enclosed by a 6’ high chain link fence. The Applicant proposes to install a diesel-powered emergency generator that will be located inside the equipment compound with an external above-ground tank. 
At the January 20, 2010 hearing, several residents who live in the vicinity of the Property expressed concern about potential noise from the proposed emergency generator, and about the potential visibility, with respect to the surrounding features, of the proposed Facility.  The ZBA requested AT&T to obtain a proposal for the preparation of a view line analysis to determine whether it would be possible to mitigate the purported visual impacts of the Smokestack by planting trees or other vegetation along certain of the Property’s boundaries, and continued the public hearing until February 17, 2010.  AT&T submitted the requested proposal to the ZBA.  At the February 17, 2010 hearing, and in a February 17, 2010 letter to the ZBA, AT&T expressed concerns about the ZBA request on the grounds that the request ran afoul of the prohibition in the federal Telecommunications Act of 1996 against unreasonable discrimination by local boards against similarly situated wireless carriers.  AT&T noted that (1) the ZBA has already approved special permits allowing Sprint Nextel, T-Mobile, Verizon Wireless and MetroPCS  to collocate Wireless Communications Links that provide functionally equivalent services to those that would be provided by AT&T on and next to the Existing Smokestack, but did not require any of those carriers to undertake the type of view line analysis that it requested AT&T to perform; and (2) AT&T’s proposed Facility is no different in character or effect from any of the other existing facilities approved by the ZBA.
The ZBA finds that the proposed Facility meets the standards set forth in the By-Law as follows:

· The proposed Facility is located in LMA District LM-20 and the Wireless Communications Services Overlay District.  

· The proposed Facility will be erected, installed, maintained and used in compliance with all applicable federal and state laws, rules and regulations, including radio frequency emission regulations as set forth in Section 704 of the 1996 Federal Telecommunications Act.
· The proposed Facility will not have any adverse effects that outweigh its overall beneficial impacts to the Town or the neighborhood, in view of the particular characteristics of the Property and of the Applicant’s proposal in relation to the Property.

· The proposed Facility will provide enhanced, co-located, state-of-the-art wireless services to residents and businesses in Dedham.  In so doing, the Facility will serve the Town’s social and community needs by contributing to public health and safety in the event of emergencies, and its social, economic and community needs by providing advanced communication services for the local economy and quality of life in the Town.  

· The proposed Facility will be an unmanned facility and will be operated as a passive and unobtrusive use, with no regular employees or customers on the Property.  Site visits by technicians will only occur approximately once or twice per month for routine maintenance and inspection or in emergencies, which in either event will not increase traffic flow or adversely affect traffic or pedestrian safety in the vicinity of the proposed Facility.

· The proposed Facility will utilize standard electric and telephone utilities.  The proposed Facility will not use the Town’s water supply and distribution or sewer collection and treatment systems, and will not impose an undue burden on the Town’s fire protection system.  

· The proposed Facility will not have an adverse effect on neighborhood character or social structures.  It will be co-located entirely on and next to the Existing Smokestack, and the antennas will be painted or otherwise colored to blend with the Existing Smokestack.

· The proposed Facility will not generate (a) any hazardous waste, sewage, refuse or other wastes (any minor amounts of waste materials generated on-site during any maintenance site visit will be contained and addressed on a “carry in, carry out” basis), (b) any air or water pollution, including any pollution of water ways or ground water, (c) any nuisance illumination or glare, or (d) any noise higher than levels now experienced from similar uses permitted in the surrounding area involving HVAC units and/or a back-up generator.

· The proposed Facility will not adversely impact or affect Town services, tax base or employment.
· Installing the proposed Facility on and next to the Smokestack obviates the need to build a new tower elsewhere in Town.  

On a motion made and duly seconded, the ZBA unanimously voted to grant the special permit pursuant to Section 8.3.4 and 9.3 of the By-Law and in accordance with the application made and plans and other supporting materials submitted by the Applicant.  The ZBA requires that the proposed Facility be constructed consistent with the plans submitted with the application.
Applicant is advised that no special permit will become effective until twenty (20) days have expired from the date of filing of this decision with the Dedham Town Clerk.  Applicant is further advised that the Dedham Building Department will not issue a building permit unless the Applicant has evidence of filing of this decision in the Norfolk County Registry of Deeds or Land Court.
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