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DECISION

Case # VAR-04-11-1370 

Applicant:   Audy Auto Center, LLC
Address:    227-235 Bridge Street/7 Hillcrest Road, Dedham, MA

Map/Lot:   39/127 and 39/126, LB District
Date of Hearing:    May 18, 2011
Date of Filing:  June 6, 2011
The Zoning Board of Appeals (“ZBA”) of the Town of Dedham, Massachusetts held public hearings on Thursday May 19, 2011, in the Town Office Building, Bryant Street, Dedham, MA.  Present were members of the ZBA, Chairman James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, E. Patrick Maguire, and Jason Mammone, P.E.  The hearings were duly advertised for this meeting of the ZBA in accordance with the requirements of MGL Chapter 40A, Section 11.

At 8:20 p.m., the Chairman called for the hearing on the appeal of Audy Auto Center, LLC to be allowed such special permits as may be required to expand and enlarge an existing nonconforming use (i.e., automotive body shop, service and repair garage and automotive sales) in an existing building at 227-235 Bridge Street/7 Hillcrest Avenue, Dedham, MA, in a Local Business (LB) and General Residence (GR) Zoning District. Town of Dedham Zoning By-Law Tables 1 & 2, 3.1.3 and Lines E.3, G.1, G.2 and G.3 of Table 1 (Principal Use Regulations); Sections 3.3.1, 3.3.2, 3.3.6, 9.2.2, 9.3.2, and 10.

Applicant was represented by Peter A. Zahka, II, Esq., 12 School Street, Dedham, MA.   Also present on behalf of Applicant were Jack Audy and Nicholas Audy.  Attorney Zahka had previously submitted a 4-page Memorandum as well as a mortgage inspection plan and site photographs of the subject property.  The transcript from the hearing is the primary source of evidence and is incorporated herein by reference.

Audy Auto Center, LLC (hereinafter referred to as the “Applicant”) is purchasing the real estate known and numbered as 227-235 Bridge Street/7 Hillcrest Avenue, Dedham, MA.  The subject property is owned by Raymond Tomilson and is shown as Lots 284 and 297-302 on a plan drawn by A.L. Eliot, C.E., dated March 1, 1910, as approved by the Land Court, filed in the Land Registration Office as No 2045F, a copy of which is filed in Norfolk Registry District with Certificate No. 910, Sheet 1, Book 5.  The subject property is also shown on Dedham Assessors’ Map 39, Lots 126 and 127.  The subject property has a land area of approximately 20,857 square feet of land and has frontage on Bridge Street, Hillcrest Avenue, and Kiely Road.  According to the Zoning Map for the Town of Dedham, the majority of the subject property is located in the Local Business (LB) Zoning District (a small portion of vacant land on Lot 284 is located in the General Residence (GR) Zoning District).
The subject property is occupied by a garage with three bays as well as a multi-family dwelling.  According to the records maintained by the Dedham Board of Assessors, the garage was originally constructed in 1934.  The subject property and garage have been used as an 
automotive body shop, service and repair garage and for automotive sales (the current owner holds a Class 2 License issued by the Board of Selectmen for the outdoor storage and sale of twenty-nine (29) motor vehicles).  Section 3.1.3 and Lines E.3, G.1, G.2, and G.3 of Table 1 (Principal Use Regulations) of the Dedham Zoning By-Law provides that automotive sales, auto body shops, and automotive repair garages are not permitted uses in the LB Zoning District.  Section 10 of the Dedham Zoning By-Law defines a “nonconforming use” as “an existing, legally established . . . use which predates and does not conform to the current requirements of the district in which it is situated as regards the . . . use of building or land.”  Inasmuch as the garage and the aforesaid uses at the subject property predate the Dedham Zoning By-Law prohibition, the same are considered as legal pre-existing nonconforming uses (this legal nonconformity was explicitly recognized in a 1961 Zoning Board of Appeals decision which allowed for the expansion of the garage and nonconforming use at the subject property).  

Section 3.3.1 of the Dedham Zoning By-Law provides that nonconforming uses and structures may continue.  However, Section 3.3.6 of the Dedham Zoning By-Law provides that a nonconforming use which has been abandoned or not used for a period of two years will lose its protected status.  It appears that one of the three bays in the existing garage has not been used for automotive sales, service, repair or auto body work for a period in excess of two years (Applicant understands that this bay was most recently utilized as an animal shelter).  Based upon this lack of use, the Dedham Building Commissioner has indicated that this bay has lost its protection as a nonconforming use.

It is Applicant’s desire to utilize the entire garage for automotive sales, service, and repair or auto body work.  As indicated above, Applicant is in the process of purchasing the subject property.  This purchase is conditional upon Applicant’s ability to so utilize the entire garage for the aforesaid purposes (Applicant is financing this purchase.  It is questionable if the lender will provide the financing unless the entire garage may be so utilized.).  Accordingly, Applicant requests that the ZBA grant a special permit to enlarge or extend the nonconforming use to allow the entire garage to be utilized for the proposed businesses. Section 3.3.2 of the Dedham Zoning By-Law specifically authorizes and empowers the Zoning Board of Appeals (hereinafter “ZBA”) to grant such special permits.  In acting upon requests for special permits, the ZBA is guided by Section 9.3.2 of the Dedham Zoning By-Law.

Applicant respectfully submits that the requirements and criteria for the issuance of the requested special permits are satisfied.  Specifically, the beneficial impacts of Applicant’s proposal outweigh any adverse effects and the proposed change is not substantially more detrimental to the neighborhood than the existing non-conforming use.  Currently, the property is substantially utilized for the requested uses.  The garage bay in question is already in existence (and the structure is not being expanded or enlarged), and had previously been utilized for the requested uses.  The requested relief will allow for the more efficient and effective use of the existing garage and is unlikely to result in an increase in business.  Since the expanded use will be inside the garage, it is unlikely to have an impact on the surrounding area.  By granting the special permit, Applicant will be able to purchase the subject property.  Upon acquisition, it is the Applicant’s intent to clean-up and make other aesthetic improvements to the subject property.  Applicant specifically indicates its intention to remove all junk vehicles from the property, to repaint the garage, and to install new (matching) garage doors.  Inasmuch as the structure is already in existence there is no issue with the neighborhood character or environmental impact.
Several abutters appeared at the meeting and expressed concern with the current condition of the subject property.  One abutter requested a new fence be installed along her property line.  Applicant responded affirmatively to this request.  Robert Aldous of 63 Pine Street appeared in favor of the Applicant.  Mr. Aldous indicated that he was familiar with other Dedham businesses owned and operated by Applicant and that Applicant has always maintained the same and was respectful of residential abutters. 
Upon motion duly made and seconded, the ZBA voted unanimously to grant the requested special permits to all three bays of the garage to be utilized for automotive sales, service, repair, and auto body work.  In granting of said special permit, the ZBA finds that the Applicant has satisfied the requirements under Section 3.3.2 of the Dedham Zoning By-Law.  Furthermore, after consideration of the criteria in Section 9.3.2 of the Dedham Zoning By-Law, the ZBA finds that the adverse effects of the Applicant’s proposal will not outweigh its beneficial impacts on the Town and neighborhood.

The ZBA is aware that the current owner of the subject property has entered into a Tax Payment Agreement dated May 12, 2011, with the Dedham Tax Collector relative to outstanding real estate taxes due and owing on the subject property.  Pursuant to Section 20.c. of Chapter 4 of the General By-Law of the Town of Dedham, the permit issued hereunder is conditioned upon satisfactory compliance with the terms of said Tax Payment Agreement, which said Agreement is incorporated herein by reference.
Applicant is advised that, in accordance with MGL Chapter 40A, Section 11, no special permit shall take effect until a copy of this decision bearing the certification of the Dedham Town Clerk that twenty days have elapsed after the decision has been filed with the Dedham Town Clerk and no appeal has been filed or that an appeal has been filed within such time shall be recorded in the Norfolk County Registry of Deeds or the Land Registration Office of Norfolk County.  In addition, the Applicant should furnish the Zoning Board of Appeals with a receipt from the Registry of Deeds indicating that the decision has been filed.
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