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DECISION

Case #  VAR- 05-11-1383
Applicant:   Dedham Real Estate Development, LLC
Address:    750 Providence Highway, Dedham, MA
Map/Lot:   136/14
Date of Hearing:   June 23, 2011
Date of Filing:  July 12, 2011
The Zoning Board of Appeals (“ZBA”) of the Town of Dedham, Massachusetts held public hearings on June 23, 2011, in the Town Office Building, Bryant Street, Dedham, MA.  Present were Members of the ZBA, Chairman James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, Jason Mammone, and E. Patrick Maguire. This hearing and meeting of the ZBA was duly advertised in accordance with the requirements of MGL Chapter 40A, Section 11.

At 9:20 p.m., the Chairman called for the hearing on the appeal of Dedham Real Estate Development LLC (hereinafter referred to as “Applicant”), P.O. Box 890, Norwood, Massachusetts.  Applicant seeks such Special Permits as required to add a 952 square foot outdoor open deck with 48 seats and a connecting walk to an existing restaurant and to increase the seating at said restaurant from 295 seats to 300 seats at 750 Providence Highway, Dedham, MA. The property is in a Highway Business (HB) Zoning District, a Flood Plain Overlay District (FPOD), and an Aquifer Protection Overlay District (APOD).  Town of Dedham Zoning By-Law Section 3.13 (Table 1, E.0), Section 8.1, Section 8.2, and Section 9.3.
Applicant was represented by Peter A. Zahka, II, Esq., 12 School Street, Dedham, MA.  Attorney Zahka submitted a three-page Memorandum together with a copy of the development plan of the subject property. Also present was Project Engineer Don Myers from Norwood Engineering.  The transcript from the June 23, 2011, hearing is the primary source of evidence and is incorporated herein by reference. 

The subject property is shown as Lot 3 on a “Lot Division Plan of Land Providence Highway (Route 1) in Dedham, Mass.”, date May 6, 2003, prepared by Norwood Engineering Co., Inc., filed with Norfolk Registry of Deeds as Plan No. 354-2003 in Plan Book 509.  The subject property is also shown on Dedham Assessors’ Map 136, Lot 14.  The subject property has a land area of approximately 313,817 square feet (7.2 acres) of land and has frontage of over 409 feet on Providence Highway.  According to the Zoning Map for the Town of Dedham, the subject property is located in the Highway Business (HB) Zoning District.  A portion of the subject property is also located the Flood Plain Overlay District and a small portion in the Aquifer Protection Overlay District.

In 1992, the Dedham Zoning Board of Appeals (hereinafter “ZBA”) granted a special permit for a restaurant at the subject property with a gross floor area of up to 7,269 square feet and a total seating of 295. Pursuant to said special permit, a restaurant (TGI Friday’s) was constructed on the subject premises and has been in continuous operation to this date.  Notwithstanding the aforesaid special permit, the current restaurant has 7,170 square feet of floor area and has 252 seats.  (The all-alcoholic beverage license issued by the Dedham Board of Selectmen for the restaurant indicates 252 seats.  The Certificates of Inspection and Occupancy issued by the Dedham Building Department indicates a capacity of 280.) 

Pursuant to Line E.9. of Table 1 (“Use Regulation Table”) of the Dedham Zoning By-Law, uses requiring a common victualler license are allowed in the HB Zoning District upon issuance of a special permit by the ZBA.  Inasmuch as the previous special permit appears to restrict the floor area and number seats, Applicant requires a special permit to add the proposed 952 square foot outdoor deck with 48 seats and to increase the seating at said restaurant to 300.  The proposed work will be in the Flood Plain Overlay District (FPOD). While the actual disturbance of the FPOD is limited to 6 piles, Section 8.1.5 of the Dedham Zoning By-Law provides that a special permit from the ZBA is required for “any work within a FPOD”. In addition, areas of the site are located in the Aquifer Protection Overlay District (APOD). A special permit is also required for commercial activities in the APOD. It is noted, however, that no new work is being performed in the APOD.

Applicant respectfully submits that the requirements and criteria for the issuance of the requested special permits are satisfied.  Specifically, the beneficial impacts of Applicant’s proposal outweigh any adverse effects and the proposed change is not substantially more detrimental to the neighborhood than the existing non-conforming use.  As indicated, Applicant already has a special permit that would allow up to 295 seats.  Therefore, the increase over that already allowed is only five (5) seats.  There is sufficient parking on site (satisfying the Dedham Zoning By-Law requirements) to accommodate the increase in seating.  It is also noteworthy that the proposed deck is to the rear of an existing structure and will not be seen by the traveling public.  Impacts of the natural environment are minimal with only the piles causing any disturbance of the ground area.  Applicant submitted a full Notice Of Intent to the Dedham Conservation Commission, which has reviewed this matter, closed the public hearing, and issued an Order of Conditions.  All work will be done in compliance with said Order.

Section 8.1.1 of the Dedham Zoning By-Law provides “that the purpose of the Flood Plain Overlay District (FOD) is to preserve and maintain the groundwater table, to protect the public health and safety of persons and property against the hazards of flood and ground water inundation…and to conserve natural conditions, resources… and open spaces for education, recreation and general welfare of the public.”  Applicant submits that the proposed work will not interfere with the general purposes for which the FPOD was established and will not be detrimental to the public health.  The only proposed disturbance to the FPOD is minimal (consisting of piles) and has already been reviewed and approved by the Conservation Commission.  

Section 8.2.8 of the Dedham Zoning By-Law provides that relative to the APOD the proposed use should be appropriate for the nature topography, not have adverse impacts on the aquifer or recharge area, and not adversely impact the quality of quantity of water supply.  Although portions of the site and use are in the APOD, none of the proposed new work for this Project is within the APOD. 

Upon motion duly made and seconded, the ZBA voted unanimously to grant the requested special permits. In granting said special permits, the ZBA, based upon the testimony before the ZBA and after consideration of the various factors set forth in Section 9.3.2 of the Dedham Zoning By-Law, finds the proposal satisfies the criteria and standards for a special permit, to wit: that the adverse effects of the proposed use will not outweigh its beneficial impacts to the town or neighborhood.

Applicant is advised that, in accordance with MGL Chapter 40A, Section 11, a copy of this decision bearing the certification of the Dedham Town Clerk that twenty (20) days have elapsed after the decision has been filed with the Dedham Town Clerk and no appeal has been filed or that has been filed within such time shall be recorded in the Norfolk County Registry of Deeds or the Land Registration Office of Norfolk County.  In addition, the Applicant should furnish the Zoning Board of Appeals with a receipt from the Registry of Deeds indicating that the decision has been filed.

Dated:  July 12, 2011
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