
DECISION

Case # VAR-07-11-1402 

Applicant:  Mark and Jennifer Consentino
Address:  26 Birch Street, Dedham, MA
Map/Lot/Zoning District:  98/110, SRB District
Date of Hearing:  August 17, 2011
    Date of Filing:   September 15, 2011
The Town of Dedham, Massachusetts Zoning Board of Appeals (hereinafter, “ZBA”) held Public Hearings on, in the Lower Conference Room, Town Hall, 26 Bryant Street, Dedham, MA. Present were members of the Zoning Board of Appeals James F. McGrail, Esq., Chairman, J. Gregory Jacobsen, Scott M. Steeves, E. Patrick Maguire, and Jason L. Mammone, P.E. The public hearings for this meeting of the ZBA were duly advertised on July 29, 2011, and August 5, 2011, in the Dedham Times in accordance with the requirements of G.L.c. 40A, § 11. The ZBA meeting notice was duly posted in accordance with the provisions of G.L.c. 39, § 23A, as amended.

At 7:00 p.m. on Wednesday, August 17, 2011, the Chairman called for the hearing on the petition of Mark and Jennifer Consentino (“Applicant”) to be allowed a variance to divide their conforming 14,740 square foot lot into two nonconforming lots measuring 8,514 square feet and 6,226 square feet.  The property is located at 26 Birch Street, Dedham, MA, and is in a Single Residence B zoning district.

It should be noted that Member J. Gregory Jacobsen recused himself from this hearing due to a personal relationship with the family.  Mr. Jacobsen left the hearing room and Chairman McGrail appointed Alternate JH Rumpp to sit in his place. 

The Applicant submitted the following materials to the Zoning Board of Appeals:

· Zoning Board of Appeals application, request for abutters list, and authorization form for publication in The Dedham Times
· Statement explaining their request and the reason for hardship

· Certified plot plan prepared by David E. Lukens, Registered Professional Land Surveyor, Landmark Engineering of New England, 224 Dedham Street, Norfolk, MA
The two–page transcript from the hearing is the primary source of evidence and is incorporated herein by reference.
Mrs. Consentino stated that the property has been the family since the 1920’s.  There have three houses built on lots less than 6,000 square feet in their neighborhood. She cited one of their immediate neighbors as having less than 6,100 square feet. She also cited various other properties in her neighborhood that have comparable square footage.  She noted that they are active in town activities, support the direction in which the town is going, and would like to remain in Dedham.  Dividing the lot would allow them to stay in the town. She presented the Board with a letter of support from residents of 32 Birch Street.

Robert Colantuoni of 62 Fleming Street appeared before the Board to oppose the application. He stated that the building of small lots in the neighborhood makes it much too confining. He wondered how far the town would go with letting people build “everywhere, all the time.”  He submitted a list of signatures and names of neighbors who oppose the application, a copy of which is attached to this decision.  

The Applicants noted that the neighborhood contained property of 6,000 square feet or less, so this petition is not an unusual occurrence.  Mr. Maguire said that to allow people to subdivide conforming lots into nonconforming lots would be unprecedented in the Town according to the Zoning By-Law. open a can of worms for applications.  She cited the lot at 32 Birch Street, which originally had 3,000 square feet.  They added an additional 3,000 square feet to make the lot 6,000 square feet. The back portion of their lot was sold to the Consentinos to them to give them a larger lot. 

Mr. McGrail stated that from a legal perspective, there is no hardship.  The Town of Dedham Zoning By-Law does not allow splitting a conforming lot into two nonconforming lots, noted under Section 4.6, Reduction of Occupied Lots.  In addition, the hardship goes to real estate itself, not financial concerns.  He stated that they do not satisfy the legal criteria.  

On a motion made by Mr. Steeves and seconded by Mr. Rumpp, the Zoning Board of Appeals voted unanimously (5-0) to deny the requested variance.  The Zoning Board of Appeals was of the opinion that the Applicant does not meet the requirements of MGL Chapter 40A, Section 10, specifically that they would incur a hardship if the variance was not granted.  
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