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DECISION
Case # VAR-04-11-1361
Applicant(s):  T-Mobile Northeast LLC
Address:  297 High Street, Dedham, MA

Map/Lot: 95/73, LMA District
Dates of Hearing:  June 23, 2011, July 20, 2011, 
August 17, 2011, September 21, 2011, October 26, 2011, November 1, 2011

Date of Filing:  December 8, 2011
The Zoning Board of Appeals (“ZBA”) of the Town of Dedham, Massachusetts held public hearings on Wednesday, June 23, 2011, in the Town Office Building, Bryant Street, Dedham, MA.  Present were members of the ZBA, Chairman James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, Jason Mammone, P.E., and Jessica L. Porter.  The hearings were duly advertised for this meeting of the ZBA in accordance with the requirements of MGL Chapter 40A, Section 11.

At 7:03 p.m., the Chairman called for the hearing on the appeal of T-Mobile Northeast LLC, 15 Commerce Way, Suite B, Norton, MA.  The Applicant is seeking a use variance under Nextel v. Wayland and dimensional variances to construct and operate a building mounted wireless communications link.  The property is located outside of the Wireless Communications Services Overlay District (WCSOD) at 297 High Street in a Limited Manufacturing (LMA) zoning district.  Town of Dedham Zoning By-Law Sections 2.1.2(3), 4.2.3, 8.3.2, 8.3.6(1), and 9.2(2).  

Martin Cohen, Esq. appeared on behalf of the applicant at this hearing and presented a general overview of the proposal.  Mr. Cohen stated that there is a gap in coverage that would be improved with the construction of the link.  He informed the ZBA that T-Mobile has exhausted the facilities in the WCSOD and that there still remains a gap in coverage in the High Street, Bussey Street, and Curve Street areas that affects about 4,000 residences.  Dishant Shah, RF Engineer for the applicant, presented a coverage map illustrating the coverage and gap areas.   
Two neighbors spoke out against the applicant’s proposal.  Robert Fish of 29 Belknap Street was concerned with the tower’s height and stated that it would go well over 67 feet.  Steve Davey of 31 Lewis Lane agreed with Mr. Fish, and also noted that he had not had any problems with cell signals in the 18 years that he had lived in his home.  

James MacDonald, Chairman of the Dedham Board of Selectmen, speaking as an individual and not as a member of the Board of Selectmen, stated his opposition to the facility being located outside of the WCSOD and urged the Applicant to exhaust all possibilities that may be available in the City of Boston.  
Following a request from Mr. McGrail, Mr. Cohen stated that the Applicant would be open to funding the review of the application by an independent engineer provided that Applicant could cap the costs and review the scope of work prior to agreeing to provide any funding.  Mr. McGrail indicated that the town would seek to identify such a person and discuss with the Applicant funding and scope issues.    
The public hearing was reconvened on July 20, 2011.  At the reconvened hearing, the ZBA acted to table the matter until August 17, 2011 due to the independent engineer’s lack of availability.  

The public hearing was reconvened on August 17, 2011.  Present were members of the ZBA, Chairman James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, Jason Mammone, P.E., and E. Patrick Maguire.  Present on behalf of the Applicant was Scott F. Lacy, Esq.  Also present was David Maxson of Isotrope Wireless, the independent engineer hired to review the application.  

Mr. Lacy voiced his client’s concerns relative to the scope of Mr. Maxson’s review.  Applicant wanted the review to focus on coverage issues and the existence of a significant gap.  Mr. Maxson outlined what would be the focus of his review, primarily gap and alternatives analysis.  Mr. McGrail asked Mr. Maxson as part of his review to look at not only gap but opportunities in the City of Boston and the WCSOD.  Relative to the City of Boston, Mr. Lacy added that the majority of coverage issues are in the Town of Dedham.  Applicant agreed to fund Mr. Maxson’s review up to $2,500.

The public hearing was reconvened on September 21, 2011.  At the reconvened hearing, the ZBA acted to table the matter until October 26, 2011.  The Applicant still need to provide Mr. Maxson with some additional material.  The ZBA was informed that Mr. Maxson was close to finalizing his report but need the additional information from the Applicant in order to do so.  

The public hearing was reconvened on October 26, 2011.  Present were members of the ZBA, Chairman James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, Jason Mammone, P.E., and Jessica L. Porter.  Present on behalf of the Applicant were Martin Cohen, Esq. and Scott F. Lacy, Esq.  Also present was David Maxson of Isotrope Wireless.  Prior to Mr. Maxson providing an overview of his report, Mr. McGrail asked Mr. Maxson if there was a “significant gap” in coverage.  Mr. Maxson informed Mr. McGrail that “significant gap” is a legal term and, because he was not a lawyer, he was not qualified to make a legal determination on the definition of “significant gap.”  Mr. Maxson did agree that the definition of “significant gap” is often determined on a case by case by the courts and not with just one set definition.  It was noted during the course of the discussion that some of the factors used to determine “significant gap” are length of the gap, whether it is in a heavily populated area and along a heavily traveled thoroughfare, as well as reasonably interrupted communication.  No decision was made relative to whether a “significant gap” existed.

Mr. Maxson then discussed whether another feasible alternative existed to build the tower.  Mr. Maxson stated that he was unable to locate any area in the WCSOD that would be suitable.  Outside of the WCSOD he did find a better alternative at Delapa Plaza at Bussey Street.  No other locations met the criteria except for Condon Park, a town owned property.  Relative to the Bussey Street, Mr. Cohen informed the ZBA that the private property owner was unwilling to enter a private lease deal with T-Mobile.  

Nine residents spoke in opposition to the application.  In addition a petition with 318 names in opposition to the application was also submitted to the ZBA.  An April 2000 report entitled Mobile Telecommunications and Health
was also submitted to the ZBA by Mr. Steve Davey.  The matter was tabled until November 1, 2011.

At the public hearing on November 1, 2011, attended by James F. McGrail, Esq., J. Gregory Jacobsen, Scott M. Steeves, Jason L. Mammone, P.E., and E. Patrick Maguire, on a motion duly made by J. Gregory Jacobsen and seconded by Scott M. Steeves, the ZBA voted unanimously (5-0) to deny the application of T-Mobile Northeast LLC.  In denying said application, the ZBA finds that, after consideration of the criteria in the Telecommunications Act of 1996, 47 U.S.C. §332(c)(7) (“TCA”), based upon the information provided, no legal determination could be made as to whether a significant gap in coverage existed.  As noted above, Mr. Maxson informed the ZBA that “significant gap” is a legal term and because he was not a lawyer he was not qualified to make a legal determination on the definition of “significant gap.”  Moreover, the ZBA noted that not one person from outside of T-Mobile came forward to suggest that they had cell phone coverage issues.  To the contrary, people from the public testified on the record that they did not have coverage issues.  
Applicants are advised that, in accordance with MGL Chapter 40A, Section 11, appeals, if any, shall be made within twenty days after the filing of a copy of the decision in the office of the Dedham Town Clerk.  The Application and all of the submissions cited in this decision are incorporated herein by reference and made a part hereof:
· Zoning Board of Appeals application, request for abutters list, and authorization form for publication in The Dedham Times
· Authorization from the owner

· Letter from T-Mobile

· Plans prepared by EBI Consulting

· Radiofrequency report and affidavit of radiofrequency expert
· Wireless site selection and alternative site analysis

· New photographic simulations of the proposed facility, to replace Tab 8 in the packet 

· T-Mobile’s Federal Communications Commission Radio Station Authorization (license)
· Scope of Services dated August 18, 2011, from David Maxson, WCP®, Isotrope LLC, 505 Main Street, Medfield, MA

· Town of Dedham Zoning Board of Appeals Minutes dated June 23, 2011, July 20, 2011, August 17, 2011, September 21, 2011, and November 1, 2011

· Legal Notice of Hearing published in the Dedham Times on May 27, 2011, and June 3, 2011.

· Drive Data as provided by T-Mobile Northeast LLC

· Items of Basic Information Required for Wireless Permit Application Review as prepared by David Maxson, WCP®, Isotrope LLC, 505 Main Street, Medfield, MA
· Review of T-Mobile Application for Wireless Communications Link at 297 High street dated October 7, 2011, as prepared by David Maxson, WCP®, Isotrope LLC, 505 Main Street, Medfield, MA

· Response from Martin Cohen, Network Building and Consulting, Inc., Authorized Agent for T-Mobile

· Petition and signatures of residents opposed to the cell tower at 297 High Street

· Report provided by Steven Davey from April 2000 entitled Mobile Telecommunications and Health
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